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NOTES
THE INTERNAL REVENUE SERVICE AS A MONITOR OF CHURCH
INSTITUTIONS: THE EXCESSIVE ENTANGLEMENT PROBLEM
I.

INTRODUCTION

Since the promulgation of the sixteenth amendment, the federal taxing
power has become an increasingly important aspect of national life.' Besides
collecting taxes, the Internal Revenue Service (IRS) performs various other
functions. 2 Among these are the regulation and monitoring of nonprofit
organizations) The Tax Reform Act of 1969 contained extensive provisions
regulating the conduct of private foundations, 4 and provided heavy penalties
for infringement. 5 In 1975, an IRS official announced that IRS had begun a
taxpayer compliance measurement program for exempt organizations. 6 IRS
has already audited all private foundations under this program7 and intends
8
to audit a large number of public charities.
It is not audits, however, but annual information returns that IRS uses as
the primary means of monitoring exempt organizations. 9 Section 6033 of the
Internal Revenue Code of 1954 (Code) specifies which organizations must file
these returns,' 0 and IRS has devised Form 990 as the appropriate instrument
for collecting the financial and descriptive data required.' Before the Tax
1. For instance, in 1916 federal tax on individual income began at 2 percent on a net income
of $20,000, and increased to a maximum of 15 percent on a net income over $2 million. In
1970, however, a net income of $500 or more was taxed at 14 percent, to a maximum of 72
percent on incomes over $100,000. U.S. Bureau of the Census, The Statistical History of the
United States, at Y 412-39 (1976).
2. The Federal Drug Enforcement Agency recently submitted 200 names to IRS of persons it
suspected were narcotics dealers but had been unable to charge with offenses. These individuals
were to be subjected to special IRS audits. N.Y. Times, Aug. 6. 1976, § A, at 7, cal. 2.
3. Address by Hon. Barber B. Conable, Jr., Seminar on Public Accountability of Churches,
Charities and Foundations, in Washington, D.C., Sept. 23, 1976.
4. Tax Reform Act of 1969, Pub. L. No. 91-172, § 101, 83 Stat. 492 (codified at scattered
sections of Int. Rev. Code of 1954). Roughly speaking, a private foundation is a tax-exempt
organization under section 501(c)(3) which is not a church, a school, a medical organization, or an
organization which tests for public safety, or which does not receive substantial support from the
public or from government. Int. Rev. Code of 1954, § 509(a). See note 33 infra and accompanying
text.
5. Int. Rev. Code of 1954, §§ 4941-45. Some penalties range as high as 200 percent of the
disapproved expenditure. Id. §§ 4941(b)(1), 4943(b).
6. 4 P-H Tax-Exempt Orgs. Rep. Bull.
5.1, at 1017 (1975).
7. See Address by Alvin Lurie, Assistant Commissioner of the Office of Employee Plans and
Exempt Organizations, to the National Association of Attorneys General, Mar. 24, 1976, in 2
P-H Tax-Exempt Orgs.
24,816 (1976) (almost 30,000 private foundations audited).
8. 4 P-H Tax-Exempt Orgs. Rep. Bull.
5.1, at 1017 (1975).
9. See Treas. Reg. § 1.6033-2 (1971).
10. Int. Rev. Code of 1954, § 6033(a).
11. See Treas. Reg. § 1.6033-2(a)(2)(i); IRS Form 990, Return of Organization Exempt from
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Reform Act of 1969, many types of exempt organizations, notably schools,
colleges, publicly supported charities, and religious organizations of all types
and their affiliated institutions, did not have to file information returns. 12 As
revised in 1969, however, section 6033 no longer excepts schools, colleges,
and publicly supported charities (e.g., hospitals) from the annual reporting
requirements. 13 Moreover, the 1969 revision of section 6033 limited the
reporting exception of religious institutions to those that qualify as "churches,
14
their integrated auxiliaries, and conventions or associations of churches.'
The term "integrated auxiliaries" of churches includes at least such churchrelated organizations as "mission societies and the church's religious schools,
youth groups, and men's and women's organizations . . . ."15 A recently
adopted Treasury regulation, however, limits "integrated auxiliaries" to precisely these categories. 16 Thus, many church-related organizations will have
to file information returns for tax years beginning after December 31, 1975. '
Congress' reason in 1969 for expanding the classes of exempt organizations
required to file information returns was to provide IRS with more data
to enforce the internal revenue laws. 18 To the extent, however, that
certain types of church-related organizations have been brought within the
information return requirement, problems of excessive entanglement between
IRS and the churches may arise.19 These problems can be understood only in
Income Tax Under Sec. 501(c), reproduced in 2 P-H Tax-Exempt Orgs.
30,111 (1976)
[hereinafter cited as Form 990]; notes 55-61 infra and accompanying text.
12. See Revenue Act of 1954, ch. 61, § 6033, 68A Stat. 741, as amended, Int. Rev. Code of
1954, § 6033.
13. Tax Reform Act of 1969, Pub. L. No. 91-172, § 101(d)(1), 83 Stat. 519 (codified at Int.
Rev. Code of 1954, § 6033(a)).
14. Id.; see Whelan, "Church" in the Internal Revenue Code: The Definitional Problems, 45
Fordham L. Rev. 885, 891-901 (1977).
15. See S. Rep. No. 552, 91st Cong., 1st Sess. 52 (1969) [hereinafter cited as 1969 Senate
Report]. It was not necessary to determine precisely what would constitute an "integrated
auxiliary" for tax years beginning before 1976, since all organizations covered by a church's group
exemption letter, whether or not they were integrated auxiliaries, were relieved from filing
information returns. See note 44 infra.
16. Treas. Reg. § 1.6033-2(g) (1976).
17. See note 44 infra. Information returns should be distinguished from returns reporting
unrelated business income. Exempt organizations, including churches, are taxed at corporate
rates on their income from unrelated business. See Int. Rev. Code of 1954, §§ 511(a), 512(b)(16).
Every organization subject to such tax must file Form 990-T. Treas. Reg. § 1.6012-2(e) (1958).
However, Form 990-T is limited to information reasonably necessary to assess the organization's
tax, and is not nearly as far-ranging as the information return. See notes 55-63 infra and
accompanying text; IRS Form 990-T, Exempt Organization Business Income Tax Return (197S),
reproduced in 2 P-H Tax-Exempt Orgs.
30,151 (1976).
18. 1969 Senate Report, supra note 15, at 52; H.R. Rep. No. 413, pt. I, 91st Cong., 1st Sess.
36 (1969) [hereinafter cited as 1969 House Report].
19. The Senate excepted churches themselves from filing information returns "in view of the
traditional separation of church and state." Senate Comm. on Finance, 91st Cong., 1st Sess., Tax
Reform Act of 1969, Compilation of Decisions Reached in Executive Sess. 53 (Comm. Print
1969). However, church-related organizations must also be treated with full regard for their
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the context of the highly sophisticated system for monitoring exempt organizations that IRS has developed over the last fifteen years.20 This Note will
examine this system and the constitutional problems which may arise now
that church-related organizations are required to file information returns.
If.

THE

IRS SYSTEM FOR MONITORING

EXEMPT

ORGANIZATIONS
The system has five basic components: the information return, the notice
requirements for entitlement to treatment as an exempt organization, the
Exempt Organization Master File, various types of IRS audits, and IRS
cooperation with state attorneys general.
A.

The Information Return

2

The information return I began in 1943 as a means of enabling Congress to

pass appropriate tax laws regarding exempt organizations that were compet-

ing with taxable businesses. 2 2 Congress had been informed that some exempt
organizations were operating office buildings, apartment houses and other
businesses in direct competition with taxpaying corporations. This practice
"afford[ed] a loophole for tax evasion and avoidance12 3 by those wishing to
engage in business but not pay tax. Rather than immediately tax these exempt
organizations on their commercial activities, Congress decided to require them
2 4
to file information returns so that any tax would be levied intelligently.
Congress, however, made numerous exceptions to the filing requirement, and
25
did not provide any penalties for failure to file.
Seven years later, Congress imposed a tax on the unrelated business income
of numerous types of exempt organizations. 2 6 Presumably, the information
religious character. See note 160 infra and accompanying text. One spokesman asserted that
the informational returns which would be required of those agencies of churches which the
Internal Revenue Service defines as other than integrated auxiliaries-but which the churches
consider to be integral to their religious missions-would impermissibly entangle the state in the
affairs of the churches." Statement by James E. Wood, Jr., Executive Director, Baptist Joint
Comm. on Public Affairs, at Internal Revenue Service Hearing on the Proposed Regulations
under Section 6033 of the Internal Revenue Code Relating to Definition of Integrated Auxiliaries
of a Church, Washington, D.C., June 7, 1976.
20. See section II infra.
21. The information return as discussed in this Note is that required of exempt organizations
under Int. Rev. Code of 1954, § 6033, or its predecessor, Int. Rev. Code of 1939, § 54(0, not the
information return which is required of partnerships, for-profit corporations, etc., unless so
specified.
22. H.R. Rep. No. 871, 78th Cong., 1st Sess. 24-25 (1943) [hereinafter cited as 1943 House
Report]; S. Rep. No. 627, 78th Cong., 1st Sess. 21 (1943) [hereinafter cited as 1943 Senate
Report].
23. 1943 House Report, supra note 22, at 24; 1943 Senate Report, supra note 22, at 21.
24. 1943 House Report, supra note 22, at 24-25; 1943 Senate Report, supra note 22, at 21.
25. Revenue Act of 1943, ch. 63, § 117, 58 Stat. 36 (codified at Int. Rev. Code of 1939, §
54(f)).

26.
421(a)).

Revenue Act of 1951, ch. 521, § 12 1(e), 65 Stat. 468 (codified at Int. Rev. Code of 1939, §
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returns had aided Congress in determining how commercial activities by these
exempt organizations should be taxed. Instead, however, of abolishing the
returns once the tax had been imposed, Congress continued the return
requirement. 27 In 1969, Congress formally discarded the tax purpose for
which the requirement
had been originally instituted, 28 and assigned it a
29
monitoring purpose.

1. Who Must File
As amended in 1969, section 6033 requires all organizations exempt from
the income tax under section 501(a)30 to file information returns, unless the
organization is excepted from the information return requirement by one of
the mandatory 31 or discretionary 32 exceptions in section 6033. Section
27.
Compare Tax Reform Act of 1969, Pub. L. No. 91-172, § 101(d), 83 Stat. 519 (codified at
Int. Rev. Code of 1954, § 6033) with Revenue Act of 1954, ch. 61, § 6033, 68A Stat. 741.

28. See 1943 House Report, supra note 22, at 24-25; 1943 Senate Report, supra note 22, at 21.
29. 1969 Senate Report, supra note 15, at 52; 1969 House Report, supra note 18, at 36. Both
the House and the Senate explained the 1969 expansion of the information return requirement as
necessary (in the light of the preceding twenty years' experience) for more information on more
exempt organizations in order to enforce the internal revenue laws. Congress also decided that this
information should be more readily available to the public and to state officials. Id. Specific
penalties for failure to file the information return were imposed for the first time. The report of
the Committee on Ways and Means noted that penalties for failure to file an information return
were already provided in the Code. However, the applicable sections were available only in the
event of a criminal prosecution, and the penalties were so great that they apparently had never
been imposed. See 1969 House Report, supra note 18, at 37. Section 7203 provides for a $10,000
fine or one year's imprisonment, or both, with costs of prosecution, for willful failure to keep
records, supply information, or file returns as required by law or regulations. Section 7206
provides for a $5,000 fine or three years' imprisonment, or both, with costs of prosecution, for a
willful statement not believed to be true and correct regarding every material matter, made under
penalties of perjury (as information returns are, Form 990, supra note 11, pt. I). Section 7207
provides for a $1,000 fine or one year's imprisonment, or both, for willful delivery of a statement
known to be false as to a material matter to the Secretary or his delegate. In addition, IRS had
ruled that failure to file an information return could result in loss of exempt status on the ground
that the organization had not met its burden of proving itself entitled to continued exemption.
Rev. Rul. 59-95, 1959-1 Cum. Bull. 627. However, the House decided to provide other penalties
for failure to file, more in line with those imposed regarding information returns for dividend,
interest, and withholding tax. Accordingly, a fine of $10 a day, to a maximum of $5,000, was to
be imposed on the organization for each day that failure to file continued. The person responsible
for filing the return was also to be fined $10 per day, to a maximum of $5,000, for each day the
return remained outstanding after a deadline specified to him by the Secretary or his delegate.
1969 House Report, supra note 18, at 37. These penalties have become part of the Code. Int.
Rev. Code of 1954, §§ 6652(d)(I)-(2).
30. Section 501(a) includes qualified pension, profit-sharing, and stock bonus plans, civic
leagues, chambers of commerce, mutual credit unions, labor or agricultural organizations, private
clubs, corporations organized by an act of Congress, religious associations with a common
treasury where the income is taxed to individual members, and organizations described in section
501(c)(3). Int. Rev. Code of 1954, § 501(a).
31. Among the mandatory exceptions are "churches, their integrated auxiliaries, and conventions or associations of churches." Id. § 6033(a)(2)(A)(i). "[Rleligious and apostolic organization[s]"
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501(c)(3) organizations (those "organized and operated exclusively for religious, charitable, . . . educational" or various other purposes 33) are exempt
from the federal income tax under section 501(a). Churches and the exempt
organizations most likely to be associated with them (schools, hospitals,
charitable organizations, etc.) are section 501(c)(3) organizations. 34 Thus,
unless excepted or excused, churches and their affiliated organizations would
be subject to all the Code provisions with respect to section 501(c)(3) organizations, 35 including the information return requirement.
Before the 1969 amendments, section 6033 specifically excepted from filing
information returns all religious organizations, schools with a regular body of
students in attendance, publicly supported charitable institutions, exempt
organizations "operated, supervised, or controlled by or in connection with 36a
religious organization," government-owned corporations, and a few others.
In 1967 there was an unsuccessful attempt to eliminate all of these exceptions. 37 The Tax Reform Act of 1969,38 however, limited the mandatory
exceptions from the annual information return requirement to: (1) "churches,
their integrated auxiliaries, and conventions or associations of churches";3 9 (2)
organizations not formerly required to file whose annual gross receipts were
with a common treasury, however, are required to file a partnership return. IRS Instructions for
Form 990, at 1 (1975), reproduced in 2 P-H Tax-Exempt Orgs.
30,111.1 (1976) [hereinafter
cited as Instructions for Form 990]. This return is essentially different from the information
return required under section 6033 since it supplements members' individual tax returns. Each
member must file a return stating his share of the corporate income. Treas. Reg. § 1.501(d)-l(a)
(1958).
32. Int. Rev. Code of 1954, § 6033(a)(2)(B).
33. Other purposes include "scientific, testing for public safety, [or] literary ... purposes, or
to foster national or international amateur sports competition (but only ifno part of its activities
involved the provision of athletic facilities or equipment), or for the prevention of cruelty to
children or animals. .. ."Id. § 501(c)(3). To be covered by this section, an organization must also
be one for which "no part of the net earnings... inures to the benefit of any private shareholder
or individual .
Id.
34. Id.
35. Unless otherwise specified, this Note will deal only with IRS requirements for section
501(c)(3) organizations. Section 501(c)(3) organizations are subject to more stringent monitoring
requirements than are most tax-exempt organizations. Only these organizations are required to
file with IRS: (1) annual returns of statutorily prescribed information; (2) notice of their status, for
existing organizations; and (3) an application for exemption, for new organizations. Id. §§
6033(b), 508(a)-(b). The statutory provisions for cooperation between IRS and state attorneys
general regarding exempt organizations also apply only to these organizations. Id. § 6104(c). See
notes 55-57, 66-67, 118-21 infra and accompanying text.
36. Int. Rev. Code of 1939, § 54(0. Compare Revenue Act of 1954, ch. 61, § 6033, 68A Stat.
741 (codified at Int. Rev. Code of 1954, § 6033) with Int. Rev. Code of 1939, § 54(0. The only
change in the types of organizations mentioned was the removal of the qualifier "solely" in regard
to fraternal beneficiary societies.
37. See H.R. 6999, 90th Cong., 1st Sess. (1967). This bill was submitted to the House Ways
and Means Committee. 113 Cong. Rec. 6188 (1967). However, it did not progress any further.
See 113 Cong. Rec. Index 1788 (1967).
38. Pub. L. No. 91-172, 83 Stat. 487.
39. Id. § 101(d)(1) (codified at Int. Rev. Code of 1954, § 6033(a)(2)(A)(i)).

FORDHAM LAW REVIEW

[Vol. 45

normally not more than $5,000;40 and (3) the "exclusively religious activities
of any religious order."' 4 1 In addition, the Tax Reform Act of 1969 gave the
Secretary of the Treasury or his delegate discretion to relieve any organization
from filing an information return "where he determine[d] that such filing
[was] 4not
necessary to the efficient administration of the internal revenue
2
laws. "
The 1969 amendments did not define "integrated auxiliaries" of churches,
although the Senate report accompanying the bill stated:
Among the auxiliary organizations to which this exemption applies are the mission
societies and the church's religious schools, youth groups, and men's and women's
organizations,
and interchurch organizations of local units qualifying as local aux43
iliaries.
By using the vague term "integrated auxiliaries," without providing a
clear definition of it, the Tax Reform Act of 1969 44created confusion about
which organizations must file information returns.
To resolve the question of which organizations had to file, IRS proposed a
regulation defining "integrated auxiliary" as a section 501(c)(3) organization:
(a) whose primary purpose is to carry out the tenets, functions, and principles of faith
of the church with which it is affiliated, and (b) whose operations in implementing
such primary
purpose directly promote religious activity among the members of the
45
church.
The proposed regulation gave numerous examples of church-related organizations that would and would not qualify as "integrated auxiliaries" under
this definition. 46 For example, seminaries, religious youth organizations, and
men's fellowship associations would qualify as "integrated auxiliaries" because
their primary purpose was to carry out the church's principles of faith and
their operations directly promoted religious activity among the church's
members. 47 On the other hand, hospitals, elementary grade schools, orphan40.

Id. (codified at Int. Rev. Code of 1954, § 6033(a)(2)(A)(ii)).

41.
42.

Id. (codified at Int. Rev. Code of 1954, § 6033(a)(2)(A)(iii)).
Id. (codified at Int. Rev. Code of 1954, § 6033(a)(2)(B)). The original House bill provided

for discretionary exceptions only. H.R. 13270, 91st Cong., 1st Sess., § 101(d)(1) (1969). The House

stated that discretionary relief was to be "limited and . . .apt to take the form of permitting
groups of affiliated organizations (such as chapters, lodges, etc., of national organizations) to file
the equivalent of consolidated returns." 1969 House Report, supra note 18, at 36.
43.
44.

1969 Senate Report, supra note 15, at 52.
This ambiguity was potentially harmful since organizations which were obliged to file but

failed to do so were subject to substantial penalties. See note 29 supra. However, this problem
was avoided because the IRS had exercised its discretionary authority under section 6033(a)(2)(B)
to except all church-affiliated organizations covered by a church group exemption letter, see note
69 infra, from filing information returns. 41 Fed. Reg. 17546 (1976) (for tax year 1975); see 2 P-H

Tax-Exempt Orgs. Rep. Bull. 2.2 (1975) (for tax years 1970 through 1974). It appears unlikely
that a discretionary exception will be authorized for tax year 1976 now that a definition has been
approved.
45. Proposed Treas. Reg. § 1.6033-2(g)(5)(i), 41 Fed. Reg. 6073 (1976).
46. Id. § 1.6033-2(g)(5)(iii), 41 Fed. Reg. 6073-74 (1976).

47.

Id., Examples (1), (5), (7).
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ages, and old age homes would not qualify as "integrated auxiliaries" because
their primary purpose was to accomplish a secular objective and their
operations did not directly promote religious activity among the church's own
members. 48 These latter organizations, not meeting the IRS criteria
for
49
"integrated auxiliaries," would have to file information returns.
IRS recently adopted a modified version of the proposed regulation, effective for tax years beginning after December 31, 1975.50 In an attempt to
overcome criticisms of the proposed regulation, 5 1 IRS defined an "integrated
auxiliary" as a church-affiliated organization qualifying for exemption under
section 501(c)(3) "[w]hose principal activity is exclusively religious." 52 This
definition is narrower than the proposed one, though the examples were left
basically untouched.53 "It is also a very restricted interpretation of the Senate
Finance Committee's description of the term. s4 .
2.

What Must Be Filed

Section 501(c)(3) organizations that are required to make information returns must annually file Form 990 and Schedule A." These forms, which are
subject to public inspection, 56 require both information Congress prescribed in
section 6033(b) and other information not prescribed by any statute. The
information which is required by section 6033(b) includes: (1) gross income;
(2) costs in obtaining this income; (3) expenditures for exempt purposes; (4)
assets, liabilities, and net worth; (5) total contributions, and the names and
addresses of substantial contributors; (6) names and addresses of highly paid
employees and, if the organization is a foundation, of the foundation mana7
gers; and (7) compensation and other payments to each person named in (6).
48. Id., Examples (2)-(4), (6).
49. Int. Rev. Code of 1954, § 6033(a).
50. Treas. Reg. § 1.6033-2 (1976).
51. See Lavine, Can the IRS Define a Church's Mission?, 29 Church & State 145 (1976).
52. Treas. Reg. § 1.6033-2(g) (1976).
53. Compare id. with Proposed Treas. Reg. § 1.6033-2(g)(5)(iii), 41 Fed. Reg. 6073-74 (1976).
Though elementary grade schools still do not qualify as "integrated auxiliaries," they have been
excused from filing returns. Treas. Reg. § 1.6033-2(g)(1)(vii); (5)(iv), Example (2) (1976).
54. The Senate had said that "mission societies and the church's religious schools, youth
groups, and men's and women's organizations, and inter-church organizations ... " were among
the integrated auxiliaries not required to file returns. 1969 Senate Report, supra note k5, at 52.
55. Instructions for Form 990, supra note 31, § A. Form 990, supra note 11, is required of
almost all exempt organizations; Schedule A is required only of section 501(c)(3) organizations.
IRS Publication 557, How to Apply for Recognition of Exemption for an Organization 19 (1976).
See IRS Schedule A (Form 990), Organizations Exempt Under 501(c)(3) (1975), reproduced in 2
P-H Tax-Exempt Orgs.
30,112 (1976) [hereinafter cited as Schedule A).
56. Int. Rev. Code of 1954, § 6104(b). Names and addresses of substantial contributors to
organizations which are not private foundations are to be withheld, however. Id.
57. Int. Rev. Code of 1954, § 6033(b). In addition, if an organization elects to come under the
political expenditure limitations of section 501(h), it must report the amount spent in attempting
to influence legislation, and the amount it is entitled to spend for this purpose without paying tax.
If it does not choose to be bound by the percentage limitations of section 501(h), it is not required
to report these expenditures, but it remains under the more general restriction that "no substantial
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Further information that IRS requires in Form 990 includes: (1) a detailed
description of any activities engaged in that have not been previously reported
to the IRS;58 (2) copies of all changes in the reporting organization's governing
instruments;" 9 (3) amounts spent directly or indirectly on behalf of a candidate
for public office; 60 and (4) the name and telephone number of the person who
keeps the organization's books. 6' Schedule A requires the names and addresses of officers, directors and trustees, the amount of their compensation, the
amount of time they spend in fulfilling the duties of their offices, 62 and the
criteria they use to63 determine the qualifications of others to receive funds from
the organization.

B.

The Notice Requirements
of Section 508
Another monitoring tool is the initial IRS determination of whether an organization is exempt and, if exempt, under which Code category. A favorable
IRS determination is not essential to an organization's exempt status. 64 In
1969, however, Congress felt that IRS was handicapped by a lack of sufficient
information about exempt organizations. 65 Accordingly, Congress included
special provisions in the Tax Reform Act of 1969 with respect to the claim of
exempt status as a section 501(c)(3) organization. In order to be entitled to
treatment as such an organization, a new organization (one organized after
October 9, 1969) has to give notice in writing to the Secretary of the Treasury
part" of its activities be spent attempting to influence legislation. Churches, associations of
churches, their integrated auxiliaries, and organizations under the control of the preceding
organizations cannot elect the specific limitations of section 501(h). Id. §§ 501(h), 6033(b),
501(c)(3). Presumably, this last category would include all the organizations covered by a
church's group exemption letter. See note 69 infra. Hence, church affiliates, whether or not
determined to be integrated auxiliaries, would not report expenditures to influence legislation.
Non-integrated auxiliaries required to file an information return would still have to report
contributions to candidates for public office, however. See note 60 infra and accompanying text.
58. Form 990, supra note 11, pt. I, item 16.
59. Id. at item 17.
60. Id. at item 21; Instructions for Form 990, supra note 31, pt. I, item 21. Such expenditures
can result in loss of tax-exempt status for section 501(c)(3) organizations. One requirement for
exemption under section 501(c)(3) is that the organization "not participate in, or intervene in
(including the publishing or distributing of statements), any political campaign on behalf of any
candidate for public office." Int. Rev. Code of 1954, § 501(c)(3). Other types of exempt
organizations, however, are not bound by the same restriction. See id. § 501(c).
61. Form 990, supra note 11, pt. I, item 25.
62. Schedule A, supra note 55, pt. I. This information is required whether or not these
individuals are highly paid, even though high compensation is the only statutory basis for
requiring it of non-private foundations. See Instructions for Form 990, supra note 31, pt. II, Item
11; Int. Rev. Code of 1954, §§ 6033(b)(6)-(7). This requirement is in accord with Treas. Reg. §
1.6033-2(a)(2)(ii)(g)-(h) (1971). HoWever, regulations cannot always be considered as conclusive
evidence of the intent of Congress. See American College of Physicians v. United States, 530 F.2d
930, 932 (Ct. Cl. 1976).
63. Schedule A, supra note 55, pt. IV, item 5.
64. See 1969 House Report, supra note 18, at 37; Int. Rev. Code of 1954, § 508(a).
65. 1969 Senate Report, supra note 15, at 54; 1969 House Report, supra note 18, at 38.
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or his delegate that it is applying for recognition of such status. 66 New and
existing section 501(c)(3) organizations must notify the Secretary or his delegate that they are not private foundations. 67 Once again, however, Congress

excepted "churches, their integrated auxiliaries,
and conventions or associa68
tions of churches" from these requirements.
An organization gives notice that it is applying for section 501(c)(3) status
by filing an application on Form 1023.69 Even if it is not required to file, it
may wish to do so to establish its exempt status. 70 An organization filing
Form 1023 must submit copies of its organizational documents, 71 which must
restrict it to exempt purposes. 72 Sometimes, stated purposes may have exempt
and nonexempt aspects, such as "literary and scientific purposes." In these
cases, an organization must limit its purposes so that they are exempt, such as
73
"literary and scientific purposes within the meaning of section 501(c)(3)."
Form 1023 also requires the organization to submit a description of fundraising plans, with sample solicitations; a copy of material intended to attract
new members; names and addresses of officers; a detailed financial statement;
and various7 5other items. 74 All of this information is to be made available to
the public.

66. Int. Rev. Code of 1954, § 508(a).
67. Id. § 508(b).
68. Tax Reform Act of 1969, Pub. L. No. 91-172, § 101(a), 83 Stat. 492 (codified at Int. Rev.
Code of 1954, §§ 508(a)-(c)). Under the original House bill, all section 501(c)(3) organizations were
to be subject to these requirements. The Treasury Department had discretion, however, to except
churches, schools, or other organizations. H.R. 13270, 91st Cong., 1st Sess. § 101(a) (1969).
69. Treas. Reg. § 1.508-1(a)(2)(i) (1972). However, an exempt parent organization with a
number of subordinates may apply for a group exemption letter for them. 26 C.F.R. §
601.201(n)(7)(i)(a) (1976). This way, each subordinate need not file Form 1023. To obtain a group
exemption letter, the parent must submit uniform governing instruments, or in the absence of a
uniform governing instrument, copies of representative governing instruments for its subordinates,
and describe their main purposes and activities. Id. §§ 601.201(n)(7)(iii)(c)(1)(ii)-(iii). This information must be updated annually. Id. § 601.201(n)(7)(iv).
70. Treas. Reg. § 1.508-1(a)(4) (1972). If the organization has met certain requirements, IRS
will issue a determination letter confirming its exempt status. 26 C.F.R. § 601.201(n)(l}(ii) (1976).
The organization may then be listed in IRS Publication 78, Cumulative List of Organizations,
containing organizations to which contributions are tax-deductible. Such listing may be helpful
with respect to attracting potential contributors. A written determination is also useful in
obtaining a postal permit. 2 P-H Tax-Exempt Orgs.
24,859 (1976). The extensive listing of
churches in Publication 78 indicates that many churches do apply for exemption. E.g., IRS
Publication 78, Cumulative List of Organizations 153-56 (1975). Church-affiliates of the kind
affected by the proposed IRS definition of "integrated auxiliary" would not generally file an
individual application for exemption. Instead, they would seek to be covered by the church's
group exemption letter. See note 69 supra; 41 Fed. Reg. 17546 (1976).
71. IRS Form 1023, Application for Recognition of Exemption Under Section 501(c)(3) of the
Internal Revenue Code, pt. 11 (1972), reproduced in 2 P-H Tax-Exempt Orgs.
30,011 (1976)
[hereinafter cited as Form 1023].
72. Treas. Reg. § 1.501(c)(3)-1(b)(1)(i) (1960).
73. IRS Publication 557, How to Apply for Recognition of Exemption for an Organization §
2 (1976).
74. Form 1023, supra note 71, pts. III, items (1)-(2), (4), (10)(c); V; VII.
75. Int. Rev. Code of 1954, § 6104(a). However, certain information, such as trade secrets,
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to
Existing organizations were brought under IRS aegis by requiring them
6

7
notify IRS if they did not wish to be treated as private foundations.
77

notice was to be given by filing Form 1023 also. An exception
however, for organizations which had a ruling or determination
IRS dated on or before July 13, 1970. They were required to file
filing little more
4653.78 For many organizations, this meant
79
names, addresses, and organization types.

Such

was made,
letter from
only Form
than their

C. The Exempt Organization Master File
The Exempt Organization Master File is the primary data base used by IRS
to monitor exempt organizations.8 0 It was established in 1964 with the
mailing of questionnaires to about 500,000 organizations shown in IRS
records to be tax exempt. 8 ' When an organization is qualified for exemption
through an IRS ruling or determination letter, it is included in the File.
Information for the File is obtained through returns, correspondence, audits,
and by other means.$2
Individual churches and synagogues associated with well-known denominations are not included in the Master File.8 3 However, denominations are
included, as are churches covered by individual rulings or determination
letters.84
patents, styles of work and processes will not be made public if the Secretary or his delegate
determines that its release would harm the organization. Id. § 6104(a)(1)(D).
76. Int. Rev. Code of 1954, § 508(b). Such a notice requirement seems artificial since private
foundations only constitute about 10 percent of all recognized 501(c)(3) organizations. Address by
Alvin Lurie, Assistant Commissioner of the Office of Employee Plans and Exempt Organizations,
to the National Association of Attorneys General, Mar. 24, 1976, in 2 P-H Tax-Exempt Orgs.
24,816 (1976); see Tax-Exempt Foundations: Their Impact on Small Business, Hearings pursuant
to H.R. Res. 53 Before Subcomm. No. 1 of the House Select Comm. on Small Business, 90th
Cong., 1st Sess. 236 (1967) [hereinafter cited as Hearings]. Instead, it appears to have been a
means of giving IRS comprehensive files on section 501(c)(3) organizations. This is illustrated by
the fact that churches and small public charities were requested to file, even though they were
under no statutory obligation to do so. General Instructions for IRS Form 4653, Notification
Concerning Foundation Status, item 3 (1972), reproduced i, 2 P-H Tax-Exempt Orgs. 30,157
(1976).
77. Treas. Reg. § 1.508-1(b)(2)(iv) (1972). This form has a special section, pt. VII, regarding
non-private foundation status.
78. Treas. Reg. § 1.508-1(b)(2)(ii) (1972).
79. IRS Form 4653, Notification Concerning Foundation Status (1972), reproduced in 2 P-H
30,157 (1976). Churches and numerous other organizations were relieved
Tax-Exempt Orgs.
from completing the form's financial schedule. Form 1023, supra note 71, provides no such relief,
however.
3.4, at 1011 (1975).
80. 4 P-H Tax-Exempt Orgs. Rep. Bull.
81. 3 CCH Internal Revenue Manual, Exempt Organization Master File Handbook § 410(1)
(1976) [hereinafter cited as EOMF Handbook].
82. Id.
83. Id. § 220(2)(a).
84. IRS Publication 78, Cumulative List of Organizations (1975) is a print-out from the
Master File. It contains denominational listings, such as "Baptist Churches in the United States
and Institutions Thereof, Washington, D.C.," followed by a code indicating that contributions to
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The Master File includes basic information about each organization, such
as name, address, any returns which it must file, its filing history, and the
nature of its exemption. 85 Where a certain activity by an exempt organization
can result in the loss of its exempt status, a code number denotes the nature of
this activity. This designation facilitates IRS' policing of this activity. One
code, for example, indicates
that an organization may lose its exemption if it
86
accumulates income.
Every organization which files an application for exemption or an information return must choose up to three activity code numbers which best describe
its function. 8 7 These code numbers are entered in the Master File. Some code
numbers denote organization type, such as 001-church, synagogue, etc., and
004-church auxiliary.8 8 The most interesting code block, however, is the set
of 35 advocacy codes corresponding to 35 issues upon which an organization
may attempt to influence public opinion. 89 These issues are primarily controversial topics such as pacifism and peace, anti-communism, government
aid to parochial schools, racial integration, and busing.' 0
Information contained in the Master File may be made available through
print-outs. There are twelve standard lists" which IRS will provide to
government agencies on a subscription basis. 9 One such roster lists organizations with a given activity code,' 9 3 e.g., all organizations which attempt to
influence public opinion on pacifism and peace, or all churches and
synagogues. In addition, special purpose lists may be obtained which combine
a number of data elements contained in the Master File. 9 4 One such list
would be religious organizations with certain activity codes and a specified
level of gross receipts. Members of the public can obtain these lists. 95
A person who had obtained names and addresses of exempt organizations
in this way could then request to see their information returns and applications for exemption. 9 6 If an organization were exempt under section 501(c)(3),
subordinates are tax-deductible. Id. at 60. There are also many individual churches listed. E.g.,
id. at 153-56.
85. EOMF Handbook, supra note 81, § 210.
86. Id. § 440(3)(a)(3).
87. IRS Instructions for Form 1023, at 6 (1972), reproduced in 2 P-H Tax-Exempt Orgs.
30,011 (1976); Instructions for IRS Form 1024, Application for Recognition of Exemption 4
(1975), reproduced in 2 P-H Tax-Exempt Orgs. 30,023 (1976); IRS Instructions for Form 990,
supra note 31, at 4; IRS Instructions for Form 990-PF, at 13 (1975), reproduced in 2 P-H
Tax-Exempt Orgs.
30,125 (1976).
88. EOMF Handbook, supra note 81, Exhibit 39.
89. Most types of exempt organizations are permitted to attempt to influence public opinion
on political issues; only section 501(c)(3) organizations are specifically restricted. See Int. Rev.
Code of 1954, § 501(c).
90. EOMF Handbook, supra note 81, Exhibit 39.
91. Id. § 620-21.
92. Id. § (10)20(5).
93. Id. § 621(8).
94. Id. § 622(12).
95. Id. § (10)20(5).
96. Int. Rev. Code of 1954, §§ 6104(a)-(b). For section 501(c)(3) organizations, this would
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its application alone would contain its charter and by-laws, a detailed
description of its activities, its plans for fund-raising, names and addresses of
officers, and a comprehensive financial statement. 97 The information return
would contain similar items updated. 98 Though no information return would
be available for churches, 99 an application for exemption might well be. 100
The significance of such an indexing system is that it alerts the user to
organizations of a particular type which he might not otherwise know about.
The access that this system provides to organizations of a particular ideology
is truly unprecedented. Clearly, this system could be abused by anyone with
the power and disposition to do so.
C.

Various Types of IRS Audits

Over the past fifteen years, IRS methods of monitoring exempt organizations have become much more sophisticated. From 1961 through 1964, IRS
tightened its administrative procedures and expanded its litigation regarding
exempt organizations.' 0 By 1967, more National Office technical personnel
worked on exempt organizations than in any other area.' 0 2 Processing 10of3
information returns for 1968 and later was centralized in Philadelphia.
Work on determination letters and examination of exempt organizations was
centralized into sixteen key districts, 0 4 later increased to nineteen, in various
parts of the country.' 05 In 1974, an Office of Employee Plans and Exempt
Organizations was established, headed by its own Assistant Commissioner of
Internal Revenue. 10 6 Four hundred additional jobs were created in this office
in 1975.107
IRS auditing techniques for exempt organizations have also been refined.
In addition to its routine type of audits for income tax liability, IRS has
include Form 1023, supra note 71; Form 990, supra note 11; and Schedule A, supra note 55. See
notes 55-63, 69-75 supra and accompanying text.
97. Form 1023, supra note 71, pts. H; III, items 2-4; V; VII.
98. Form 990, supra note i1, pts. I, items 16-17; II; Schedule A, supra note 55, pt. I.
99. Int. Rev. Code of 1954, § 6033(a)(2)(A)(i).
100. See note 70 supra.
101. Hearings, supra note 76, at 221. During this period, the Treasury Department studied
the success with which tax law was being applied to private foundations. The results were
submitted to Congress. Id.
102. Id.at 238.
103. EOMF Handbook, supra note 81, §§ 410(1), 471(1).
104. Jackson v. Statler Found., 496 F.2d 623, 630 n.11 (2d Cir. 1974), cert. denied, 420 U.S.
927 (1975), citing IRS memorandum, "Internal Revenue Commitments to Congress on Exempt
Organizations"; 26 C.F.R. § 601.201(n)(1)(i) (1976).
105. 2 P-H Tax-Exempt Orgs. Rep. Bull. 2.3, at 1006 (1975). Audit divisions in non-key
districts forward information they receive about exempt organizations in their own area to key
districts for processing; key districts provide non-key districts with "sensitive case reports"
regarding exempt organizations in the non-key district. 3 CCH Internal Revenue Manual §
4(11)14(3)(n) (1976) [hereinafter cited as 3 Internal Revenue Manual].
106. Int. Rev. Code of 1954, § 7802(b).
107. 4 P-H Tax-Exempt Orgs. Rep. Bull. $ 5.3, at 1018 (1975).
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developed special types of audits for exempt organizations. A list of "National
Office controlled cases" has been established, containing private foundations'08
considered either sufficiently large, complex, or sensitive' 0 9 to be audited as a
matter of course every two years.110 All foundations were audited between
1969 and 1975.111 In 1975, IRS began auditing
many public charities in a
2
taxpayer compliance measurement program."1
Audits of exempt organizations are primarily examinations of their ac-

tivities, not just their finances.1

3

According to a former IRS Commissioner,

the best way to examine an organization's activities is to have an agent

observe the organization in action, though he did not believe that "all or even
a large percentage of the exempt organizations require constant surveil14
lance."'

D.

Cooperation with State Attorneys General

By 1967, IRS had sought the cooperation of state attorneys general in
monitoring exempt organizations." 5 Two years later, a new provision was
added to the Code. 6 This section, "[§] 6104(c), deceptively captioned 'Publication to State Officials,' and appearing to be little more than a disclosure
provision, is really the underpinning for a scheme of joint federal-state
activity in the regulation of charities ....
117 Under this section, IRS is to
notify the state attorney general or another officer'" if an organization is
denied exempt status under section 501(c)(3), or if a section 501(c)(3) organization acts in a manner inconsistent with its exempt status."19 IRS is also to
report any private foundation's failure to pay tax.' 2 0 IRS must make its
records on a section 501(c)(3) organization available when they are relevant to
108. 3 Internal Revenue Manual, supra note 105, § 4(11)13(l).
109. Id. § 4(11)14(3)(j).
110. Id. § 4(11)12(1)(a)I.
ill. Address by Alvin Lurie, Assistant Commissioner of the Office of Employee Plans and
Exempt Organizations, to the National Association of Attorneys General, Mar. 24, 1976, in 2
P-H Tax-Exempt Orgs.
24,816 (1976). See notes 4, 7 supra and accompanying text.
112. 4 P-H Tax-Exempt Orgs. Rep. Bull. 5.1, at 1017 (1975). This is far more rigorous than
an ordinary audit. It involves complete on-site inspection of an exempt organization and access to
all its records (not just the financial records).
113. 3 Internal Revenue Manual, supra note 105, § 4(11)52(3).
114. Hearings, supra note 76, at 238.
115. Id. at 241.
116. Tax Reform Act of 1969, Pub. L. No. 91-172, § 101(e)(2), 83 Stat. 523.
117. Address by Alvin Lurie, Assistant Commissioner of the Office of Employee Plans and
Exempt Organizations, to the National Association of Attorneys General, Mar. 24. 1976, in 2
P-H Tax-Exempt Orgs.
24,816 (1976).
118. See Treas. Reg. § 301.6104-3(a)(1) (1973) for the states whose officers are to be notified.
119. Int. Rev. Code of 1954, § 6104(c)(1)(A). In appropriate cases, IRS will give early
notification to state officials of its audit or investigation. 4 P-H Tax-Exempt Orgs. Rep. Bull.
5.1, at 1017 (1975).
120. Int. Rev. Code of 1954, § 6104(c)(1)(B). Even if a foundation is tax-exempt, it must still
pay a yearly "excise tax" of 4 percent of its net investment income. Id, § 4940(a). If a foundation
violates Code provisions, it may also be subject to penalty taxes. See id. §§ 509, 4941-46.
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a determination under state law.121 In 1974, an Assistant Regional Commissioner for Employee Plans and Exempt Organizations was assigned to each of
the seven IRS field regions. It is his responsibility to maintain contact
between IRS and state attorneys general in regard to charitable organizahave certions. 122 This cooperation is desired because state attorneys general 23
tain avenues of enforcement open to them which IRS does not.'
III. CONSTITUTIONAL CONSIDERATIONS:
THE EXCESSIVE ENTANGLEMENT TEST

A.

Description

The excessive entanglement test was enunciated in Walz v. Tax Commission
in 1970.124 Here, plaintiff asserted that real property tax exemptions to
religious institutions in New York City were an unconstitutional establishment of religion. 1 25 He said that as a taxpayer he was being forced to
subsidize nontaxpaying religious institutions.' 26 The Court held that the
traditional property tax exemption of churches did not constitute state aid
to religion. Instead, exemption was consistent with state neutrality towards
religion, since other nonprofit institutions were also exempted., 27 The Court
added: "We must also be sure that the end result-the effect-is not an
excessive government entanglement with religion. The test is inescapably one
of degree."'1 28 The Court concluded that tax exemption resulted in less
entanglement with religion than would taxation. This was true even though
either practice would lead to some involvement. 129 The Court did not say that
tax exemption was required, only that it was consistent with the establishment clause.13

0

The following year, the Supreme Court refined the excessive entanglement

121. Id. § 6104(c)(1)(C).
122. Address by Alvin Lurie, Assistant Commissioner of the Office of Employee Plans and
Exempt Organizations, to the National Association of Attorneys General, Mar. 24, 1976, in 2
24,816 (1976).
P-H Tax-Exempt Orgs.
123. For example, in many states the attorney general can sue foundation managers on behalf
of the foundation for the losses a foundation incurs through violations of law or of its charter. In
order to be tax exempt, a foundation must have charter provisions prohibiting it from incurring
penalty taxes. Hence, if a foundation incurred tax penalties, the managers could be personally
liable for the full amounts of these penalties, as well as for investment loss resulting from the
taxed transaction. Longstreth, The Impact of Section 4944 on Foundation Investment Policy, in
Fifth Biennial Conference on Tax Planning for Private Foundations, Tax Exempt Status and
Charitable Contributions (S. Weithorn, W. Lehrfeld, T. Trover, eds. 1974); see Int. Rev. Code of
1954, § 508(e).
124. 397 U.S. 664, 674 (1970).
125. Id. at 666-67.
126. See Id.at 667.
127. Id.at 671.
128. Id.at 674.
129. Id.at 674-75.
130. Id.at 680.
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test in Lemon v. Kurtzman' 3 l and Tilton v. Richardson.132 At issue in Lemon
were parochial school aid programs in Rhode Island and Pennsylvania. Under
the Rhode Island program, state officials were authorized to supplement the
salaries of teachers in nonpublic elementary schools. Only teachers of secular
subjects were -eligible. 1 33 In the Pennsylvania program, the state reimbursed
expenditures.of nonpublic elementary and secondary schools for teachers'
salaries, textbooks, and instructional materials. The reimbursement applied
only to secular instruction. 34 At issue in Tilton were federal grants to
church-related colleges for the construction of buildings. These buildings were
35
to be used only for secular education for the following twenty years.'
To determine whether the parochial school aid programs in Lemon were
acceptable under the establishment clause, the Court applied a tripartite test:
(1) the purpose must be secular; (2) the primary effect must be neither
advancement nor inhibition of religion; and (3) " 'an excessive government
entanglement with religion' " must not result.' 36 The Court determined that
the programs were acceptable under part (1), made no decision regarding part
(2), and invalidated them under part (3). 37 The Court stated that, under the
Rhode Island program, a "comprehensive, discriminating, and continuing
state surveillance [would] inevitably be required to ensure that [restrictions
against teaching religious doctrine were] obeyed and the First Amendment
otherwise respected.' 38 This would result in "excessive and enduring entanglement between state and church.' 1 39 The Pennsylvania program would
result in an unconstitutional "intimate and continuing relationship between
church and state," since state officials could inspect books of church schools
and determine which expenditures were religious and which were secular.14 0
The same tripartite test was applied in Tilton, and the first two parts were
found to be satisfied.1 41 In applying the third part, the Court cited several
factors as leading to excessive entanglement: a continuing financial relationship between government and a religious institution, annual audits of the
institution's expenditures, and government analysis of these expenditures to
determine which were religious and which were secular. Though no one of
these factors would be considered controlling, the absence of all three would
result in a "narrow and limited relationship" of the religious institution with
government. 142 Since all were absent in Tilton, the legislation was held
constitutional. 143
131.

403 U.S. 602 (1971).

132.
133.
134.
135.
136.
137.
138.
139.
140.
141.
142.
143.

403 U.S. 672 (1971). Both Lemon and Tilton were announced on the same day
403 U.S. at 607.
Id. at 609-10.
403 U.S. at 675.
403 U.S. at 612-13, quoting Walz v. Tax Comm'n. 397 U.S. 664, 674 (1970)
403 U.S. at 613-14.
Id.at 619.
Id.
Id. at 621-22.
403 U.S. at 678-82.
Id.at 688.
Id. at 689. However, the buildings were to be permanently restricted to secular uses. Id.
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Application to Information Returns

The Treasury definition of "integrated auxiliary" contained in the new
regulation 1 44 constitutes the beginning of compulsory government monitoring
of religious institutions. Though churches and related organizations have
been included within the general IRS monitoring system, 145 there had been no
group reporting requirements.1 46 IRS claims a general auditing power over all
potential taxpayers, but Congress has placed special limitations on IRS audits
of churches. 147 Under the new regulation, however, church-related organizations are required to keep the government informed of their
activ48
ities on a current basis, subject to penalties for failure to do s0.1
Such a requirement must satisfy the tripartite test developed in Lemon to
detect possible violations of the establishment clause. 149 Under the first part,
the purpose must be secular. 10 Requiring church-related institutions such as
colleges, hospitals and orphanages to submit information returns",' would
certainly seem to have a secular purpose. The reasons for monitoring organizations of this type would appear to be as applicable to church-related
organizations as to their secular counterparts. 152 The second part of the test,
which requires that the primary effect of the requirement must be neither to
advance nor inhibit religion,15 3 also seems to be met. Religion would not be
advanced by such a requirement, and would be burdened only to the extent
144. Treas. Reg. § 1.6033-2(g)(5)(i) (1976).
145. See notes 83-84, 88 supra and accompanying text.
146. See Int. Rev. Code of 1954, §§ 508(c)(1)(A), 6033(a)(2)(A)(i), which excepts churches and
their integrated auxiliaries from the requirement of applying for exempt status and that of filing
information returns. Organizations covered by a church's group exemption letter have also been
relieved from filing the information return. See note 44 supra.
147. Compare Int. Rev. Code of 1954, § 6001 with id. § 7605(c).
148. See id. § 6652(d). Those church-related organizations excluded from the integrated
auxiliary category will be required to file returns under section 6033. See notes 55-63 supra and
accompanying text for information required.
149. 403 U.S. 602, 612-13 (1971). For a discussion of this test, see notes 136-43 supra and
accompanying text.
150. 403 U.S. at 612.
151. Treas. Reg. § 1.6033-2(g)(5)(iv), Examples (1)-(5) (1976).
152. Some abuses by religious organizations in their fund-raising activities have recently
received wide publicity. For example, the Pallottine Fathers in Baltimore reportedly raised
$20 million "to feed and clothe the poor" in foreign countries, but actually sent only about
$500,000 overseas. The rest they spent on their massive fund-raising appeals and on investments
in real estate and securities. N.Y. Times, June 19, 1976, at 1, col. 4. The publicity spurred the
Roman Catholic archbishop of Baltimore to order an audit of the Pallottines' books and the
Attorney General of Maryland to conduct an investigation. After the archbishop denounced their
actions as "immoral," the Pallottines agreed to cut back on their fund-raising activities, liquidate
their investments, and transmit the proceeds overseas for the purposes for which the funds had
been donated. Washington Post, June 19, 1976, § A, at 1, col. 1. For the growing debate on
governmental regulation of fund-raising by churches, see U.S. News & World Report, Jan. 19,
1976, at 67-69.
153. 403 U.S. at 612.
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that the organizations would be required to keep records and fill out forms. 154
However, constitutional problems appear when one considers whether the
filing of information returns will result in " 'excessive government entanglement with religion.' "155
The parochial school aid programs in Lemon were invalidated not because
state funds were being used for parochial schools,' 5 6 but because of the
relationship that such use would create between the state and a religious
institution. The Court characterized this relationship as "intimate and continuing";15 7 hence it would result in excessive government entanglement with
religion. 158 In Tilton, on the other hand, the one-time cash grant resulted in a
"narrow and limited relationship" between church and state and was constitutionally acceptable.' 5 9 In both cases, constitutional requirements regarding re60
ligion were held as applicable to church schools as to churches themselves.'
The language in these cases could easily be used to hold unconstitutional
the requirement that church-related institutions file information returns.
Here, the relationship is intimate in that the organization must submit
financial data and a detailed description of its activities;' 6 ' it is continuing in
that the information return must be filed annually.' 62 Furthermore, there is
"no basis for predicting that comprehensive measures of surveillance and
controls will not follow.' 63 If anything, there is a basis for predicting that
these measures will follow.
Extensive mechanisms have been developed over the last ten years to
monitor section 501(c)(3) organizations. 164 The conduct of private foundations
has been heavily regulated through a series of approximately twenty penalty
taxes. 165 The IRS Assistant Commissioner in charge of exempt organizations
154. Treas. Reg. § 1.6033-2(a)(2)(i)-(ii) (1973). Such a burden may be significant, however
The president of Columbia University recently estimated that the university "spends easily in
excess of $1 million each year in meeting its various Federal reporting obligations-" New York
Times, Dec. 13, 1976, at 23, col. 1.
155. 403 U.S. at 613, quoting Walz v. Tax Comm'n, 397 U.S. 664, 674 (1970).
156. Indeed, state aid that benefits parochial schools by supplying secular textbooks and bus
transportation to their pupils has been declared constitutional. Board of Educ. v. Allen, 392 U.S.
236 (1968); Everson v. Board of Educ., 330 U.S. 1 (1947).
157. '403 U.S. at 622.
158. Id.at 614.
159. 403 U.S. at 688-89.
160. The excessive entanglement test used in Lemon and Tilton to evaluate the school aid
programs was taken from Walz, which dealt with property used for religious worship. 397 U.S.
at 666. In Lemon, the schools' secular functions were certainly recognized, but their religious
character mandated full first amendment consideration. The Court recognized that parochial
elementary schools were" 'an integral part of the religious mission of the Catholic Church.' "403
U.S. at 609. It declared that the Rhode Island program of aid to parochial schools posed "dangers
of excessive government direction of church schools and hence of churches." Id. at 620.
161. Form 990, supra note 11, pts. I, item 16; I1.
162. Int. Rev. Code of 1954, § 6033(a).
163. 403 U.S. at 621.
164. See note 35 supra and accompanying text.
165. EOMF Handbook, supra note 81, at Exhibit 4(11)50-1.
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believes that public charities should be subject to the same regulation. He
stated that the public had become "unwilling to take anything on faith, even
charities audit treatour most sacred institutions.' ' 166 IRS now gives public
67
ment similar to that given to private foundations.
Lemon used the excessive entanglement test as a "warning signal" of
developments which would threaten the proper relationship of church and
state when carried to their logical conclusion. 168 The Court recognized the
"self-perpetuating and self-expanding propensities" of government programs,
and pointed out that "in constitutional adjudication some steps, which when
taken were thought
to approach 'the verge,' have become the platform for yet
69
further steps.'
The programs held to result in excessive entanglement in Lemon are
arguably distinguishable from the information return requirement. Under the
Pennsylvania program, the government's determination of whether expenditures were religious could be made the basis for releasing or denying aid to the
institution.' 70 Under the Rhode Island program, only constant surveillance
could ensure that a teacher was thoroughly secular in her approach.17' One
could assert that the information return, on the contrary, is simply a report of
information filed once a year, entailing neither constant surveillance nor
government evaluation for the purpose of granting benefits. The government
does, however, evaluate the organization's activities in non-religious terms to
determine whether it is complying with the requirements of its exempt
status. 72 The benefits of continued exempt status are certainly as important
to an exempt organization as government aid is to a parochial school.
It can also be argued that if taxation of church property might not
necessarily result in unconstitutional entanglement, 173 neither should the
filing of information returns by church-related organizations. There is a
distinction, however, between the collection of taxes from all organizations,
including religious organizations, and a highly developed, centralized program geared primarily to monitoring charitable organizations. 74 In the
former case, the relationship created between church and state would not
have to be very pronounced. In the latter case, special focus is placed on a
particular category of organizations which includes churches and their affiliates, and the potential for abuse is much higher. Furthermore, there is a
reasonable limit on information obtained for the purpose of collecting taxes;
166. Speech by Alvin Lurie, Assistant Commissioner of the Office of Employee
Exempt Organizations, to the National Association of Attorneys General, Mar. 24,
P-H Tax-Exempt Orgs.
24,816 (1976).
167. 4 P-H Tax-Exempt Orgs. Rep. Bull.
5.1, at 1017 (1975).
168. 403 U.S. at 624-25.
169. Id. at 624.
170. Id. at 621-22.
171. Id. at 619.
172. This is indicated by the question on Form 990 on campaign contributions,
barred to section 501(c)(3) organizations. Instructions for Form 990, supra note 31, pt.
Int. Rev. Code of 1954, § 501(c)(3).
173.
174.

See Walz v. Tax Comm'n, 397 U.S. 664, 674-76 (1970).
See note 35 supra and accompanying text.

Plans and
1976, in 2

which are
I, item 21;
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there is no limit on the information which may be sought when the motive is
one of surveillance only.
Another factor which should be considered in evaluating the imposition of a
filing requirement on church-related organizations is the ease with which tax
laws can be used to control an organization's functions even without loss of
exempt status. 175 Just as "power to tax involves, necessarily, power to
destroy, ' 176 the inclusion of an exempt organization within the tax system
may result in considerable loss of freedom for that organization, which is a
critical consideration for religious organizations.
IV.

CONCLUSION

IRS has greatly expanded its monitoring of tax-exempt organizations in the
past decade. A centralized, highly developed system has been created which
focuses particularly on organizations exempt under section 501(c)(3), the
category which includes churches. Though churches are presently relieved
in the system, this relief has been challenged in
from compulsory participation
7
Congress twice.17

The current challenge to such relief is the recent Treasury definition of an
integrated auxiliary of a church, which requires church-related organizations
to file information returns. Though this requirement might seem to be of
minor importance, it represents the formal induction of religious organizations
as a class into compulsory IRS monitoring. This, in turn, raises questions
about the constitutionality of having religious organizations under a program
175. An example of this is the 1969 legislation concerning private foundations Tax Reform
Act of 1969, Pub. L. No. 91-172, § 101, 83 Stat. 492 (codified at scattered sections of Int. Rev.
Code of 1954). The purpose of congressional hearings on private foundations was to ascertain
"whether legislation is needed in order to provide effective controls" over them. Hearings, supra
note 76, at 1. The controls which emerged were taxes, even though foundations remained
technically tax-exempt. Int. Rev. Code of 1954, §§ 509, 4940(a), 4941-46 Some twenty tax
penalties were imposed for various types of conduct by foundations, ranging to 200% of the
disapproved expenditure. EOMF Handbook, supra note 81, § 4(11)50-1. Some are far above the
civil penalties provided for intentional tax fraud. Foundations were required to obtain Treasury
approval for accumulations of income for specific purposes and for their manner of awarding
grants to individuals. Bittker & Rahdert, The Exemption of Nonprofit Organizations from
Federal Income Taxation, 85 Yale L.J. 299, 340-42 (1976). Thus, considerable discretion was
removed from foundations and placed in the hands of government officials.
176. McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316, 327 (1819).
177. See H.R. 13270, 91st Cong., 1st Sess. § 101(d)(l) (1969); H.R. 6999, 90th Cong-, 1st
Sess. § (1)(B) (1967). H.R. 6999, which sought only to change the information return requirement,
never got beyond the House Ways and Means Committee. See note 37 supra and accompanying
text. H.R. 13270, which was the original version of the Tax Reform Act of 1969, was passed by
the House. 115 Cong. Rec. 22809 (1969). The substituted Senate version excepted "churches,
their integrated auxiliaries, and conventions or associations of churches" and organizations with
annual gross receipts of less than $5,000 from filing. H.R. 13270, 91st Cong., 1st Sess § 101(dXl)
(1969) (as amended by the Senate). The House and Senate conference committee on the bill
actually added a third exception, the exclusively religious activities of any religious order, to those
already approved by the Senate. H.R. Rep. 782, 91st Cong., 1st Sess. 286 1969). These three
exceptions were enacted in the Tax Reform Act of 1969, Pub. L. No 91-172, § 10l(dl(l), 83 Stat.
519 (codified at Int. Rev. Code of 1954, § 6033(a)(2)).
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of government surveillance. The constitutional difficulty encountered is one of
excessive government entanglement with religion.
Although the entanglement created by having church-related institutions
file information returns does not seem terribly great, the requirement can be
seen as a first step whose ultimate end is full government surveillance of
religious institutions. 178 The excessive entanglement test serves as a "warning
signal"1 79 regarding programs which may appear harmless, but whose ultimate expression would result in a clearly unconstitutional relationship between church and state. Judged in this light, expansion of the information
return requirement to include church-related institutions results in an unconstitutional entanglement of government with religion.
Sharon L. Worthing
178. Less than three weeks after adoption of the Treasury regulation narrowly defining
"integrated auxiliary," Treasury proposals were submitted to Congress. These would significantly
expand federal regulation of all public charities not considered churches or integrated auxiliaries,
and would extend compulsory IRS monitoring to churches themselves. Letter from Gabriel
Rudney, Assistant Director, Office of Tax Analysis, Office of the Secretary of the Treasury, to
members of the Advisory Committee on Private Philanthropy and Public Needs, Jan. 17, 1977,
on file with Fordham Law Review; Treasury Proposals to Improve Private Philanthropy,
submitted to Congress Jan. 14, 1977, on file with Fordham Law Review [hereinafter cited as
Treasury Proposals]. The legislative proposals were recommended for Congress' consideration "at
the earliest feasible date." Treasury Proposals, supra at 2.
Under these proposals, all section 501(c)(3) organizations except churches and their integrated
auxiliaries would be made subject to the prohibitions on self-dealing, jeopardy investments, and
taxable expenditures which now apply to private foundations. Id. at 2, 11, 14, 16.
In addition, Treasury has proposed that all section 501(c)(3) organizations except churches and
their integrated auxiliaries be required to make "qualifying distributions" of at least 3V3 percent of
their "noncharitable assets" every year. Treasury Proposals, supra at 12-13. This, of course,
requires IRS to determine which distributions of a non-integrated auxiliary are "qualifying," and
which of its assets are "noncharitable."
Furthermore, Treasury proposes to oversee interstate fund-raising of all section 501(c)(3)
organizations, including churches. See Treasury Proposals, supra at 9. To avoid the need for
"relying solely on criminal and equitable sanctions for misleading or incomplete material,"
Treasury suggests that Congress hold hearings on "[tlhe need for administrative review of
solicitation material prior to dissemination ....." Id. Thus, churches could be required to submit
religious literature which contained an appeal for funds to the Treasury Department for approval
before interstate mailing. Costs for fund-raising and administration might also be limited. Id. at
10.
Broader federal enforcement powers with respect to section 501(c)(3) organizations have also
been proposed. In addition to "excise taxes," district courts would be empowered to "substitute
trustees, divest assets, enjoin activities," and otherwise take control of the organization if
violations occurred. Id. at 18. No exception is mentioned for churches or integrated auxiliaries.
Id.at 17-21.
Thus, the information return is just the first of many requirements which Treasury anticipates
for church-related organizations. The cumulative effect of these proposals, if enacted, would
appear to be a clear violation of separation of church and state.
179. 403 U.S. at 625.

